
STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

St .  Reg is  Shera ton  Corp .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Article 9A of the Tax Law

for  the  Year  1968.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat. ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon St .  Reg is  Shera ton  Corp . ,  Lhe pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy t .hereof in a securely sealed postpaid r l rrapper addressed as

fo l lows:

St. Regis Sheraton Corp
2 East  55 th  S t .
New York, NY

and by deposit ing same enclosed in a postpald

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

pet i t ioner .

Sworn to before me this

2nd day of January, 1980

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF MW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

St.  Regis Sheraton Corp.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art . ic le 9A of the Tax Law

for  the  Year  1968.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Kathleen S. McCreary the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Ms.  KathLeen S.  McCreary
320 Park  Ave.
New York, NY 70022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Servi-ce within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said r1'rapper is the last

known address of the representat ive of pet i t ione

Sworn to before me this

2nd day of January, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

St. Regis Sheraton Corp.
2  E a s t  5 5 t h  S t .
New York, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) fOqO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
Lhe date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Kathleen S. McCreary
320 Park Ave.
New York, NY 1,0022
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ST. RNGIS SI{ERATON CORP.

for Redeterminat ion of a Def ic iency or
for Refund of Corporat ion Franchise Tax
under Art ic le 9-A of the Tax Law for the
Y e a r  1 9 6 8 .

DECISION

Tax Paid for the period

New York State Corporat ion

Pet i t ioner ,  S t .  Reg is  Shera ton  Corp . ,  2  Eas t  55 th  S t ree t ,  New York ,  New

York, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

corporat ion franchise tax under Art ic le 9-A of the Tax law for the vear 1968

( F i l e  N o .  1 5 1 1 3 ) .

A formal hearing was held before Edward GoodelI ,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  22 ,  1977 a t  1 :30  P.M.  Pet i t ioner  appeared by  Kathreen s .

Mccreary, Esq. The corporat ion Tax Bureau appeared by Peter Crotty,  Esq.

(James Mor r is ,  Esq.  ,  o f  counse l )  .

ISSUES

I .  l {hether a claim for refund based on a net operat ing loss carryback

may be granted i f ,  because of a mistake in mai l ing or del ivery, the claim was

received after the expirat ion of the statutory t ime for f i l ing.

I I .  Whether the requirement for t imely f i l ing is met by the t imely f i l ing

of an informal not ice of c laim fol lowed by receipt of  the formal claim after

the statutory t ime l imitat ion has expired.

FINDINGS OF FACT

1 .  A  C l a i m

ended December  31

for Credit  or Refund of Corporat ion

,  1968 (Form CT-8)  addressed to  the
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Tax  Bureau was executed  on  pe t i t ioner 's  beha l f  by  one o f  i t s  o f f i cers  and was

d a t e d  M a r c h  1 1 ,  1 9 7 5 .

The aforesaid claim stated that for the taxable year ended December 31,

7 9 7 7 ,  p e t i t i o n e r ' s  F e d e r a l  t a x a b l e  l o s s  w a s  $ 9 7 3 , 5 7 8 . 0 0 .  P e t i t i o n e r  s o u g h t  a

re fund o f  $34 ,206.00  based on  car ry ing  back  a  ne t  opera t ing  loss  o f  $545 r  347 .OA

for the taxable year ended December 31, 1971 to the taxable year ended December 31,

7968.

A le t te r  da ted  March  11 ,  1975 on  the  Ie t te rhead s ta t ionery  o f  the

Sheraton Corporat ion, which was addressed to the New York SLate Corporat ion

Tax Bureau, State Campus, Albany, New York 12227, and signed by Paul E. Murphy

"Manager  -  S ta te  Taxes t '  s ta ted ,  in  par t ,  t tWe enc lose  C la im fo r  Cred i t  o r

Refund (Form CT-8) for the above taxable year of St. .  Regis Sheraton Corporat ion.fr

The period so referred to was the taxable year ended December 31, 1968.

2. A Claim for Credit  or Refund of Corporat ion Tax for the period ended

December 31, 1,968 (Form NYC-8) addressed to the City of New York, Finance

Administrat ion, was executed on pet i t ioner 's behalf  by one of i ts of f icers and

was da ted  March  11 ,  1975.

The a foresa id  c la im s taLed tha t  fo r

I971,  pe t i t ioner 's  Federa l  taxab le  loss  was

re fund o f  $28 ,397 .00 ,  based on  car ry ing  back

for the taxable year ended December 31, 1977

1 9 6 8 .

the taxable year ended December 31,

$ 9 7 3 , 5 7 8 . 0 0 .  P e t i t . i o n e r  s o u g h t  a

a  n e t  o p e r a t i n g  l o s s  o f  $ 5 7 4 , 0 1 4 . 0 0

to the taxable year ended December 31,

A let ter dated March 11, 1975 on the let terhead stat ionery of Lhe

SheraLon Corporat ion, which was addressed to the New York City Finance Admini-

strat ion and signed by Paul E. Murphy "Manager -  State Taxestt  stated, in part ,

"We enclose Claim for Credit  or Refund (Form NYC-8) for the above taxable year

o f  S t .  Reg is  Shera ton  Corpora t ion . r '  The per iod  so  re fe r red  to  was the  taxab le

year  ended December  31 ,  1968.
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3. Both the claim and the let ter referred to in Finding of Fact "1" were

enclosed in an envelope on or about March 11, 7975, and addressed to the New

York City Finance Administrat ion, Department of Tax Col lect ion, 739 Centre

St ree t ,  New York ,  New York  10013.  Both  were  mai led  f rom Boston  on  March  12 ,

1975 in  sa id  enve lope.

Said envelope with enclosures was received by the New York City

Finance AdministraLion, Department of Tax Col lect ion, at  the above address on

March 14, 1975. Thereafter,  the envelope was forwarded to and received by the

New York State Department of Taxat. ion and Finance on October 20, 1975.

4. Both the claim and the let ter referred to in Finding of Fact "2tt  were

enclosed in an envelope on or about March 11, 1975, and addressed to the New

York State Corporat ion Tax Bureau, State Campus, Albany, New York 12227. Both

were  mai led  f rom Boston  on  or  about  March  12 ,  1975 in  sa id  enve lope.

Said envelope with enclosures ! /as received by the New York State

Department of Taxat ion and Finance, Corporat ion Tax Bureau, on March 18, 1975.

Thereafter,  i t  was forwarded to and received by the New York City Finance

Admin is t ra t ion  on  March  28 ,  1975.

5. A Claim for Credit  or Refund of Corporat ion Tax Paid for the period

ended December 21, 1969 addressed to Lhe New York State Corporat ion Tax Bureau

was execuLed on  pe t i t ioner 's  beha l f  by  one o f  i t s  o f f i cers  and was da ted

M a r c h  1 2 ,  1 9 7 5 .

The aforesaid claim stated that for the taxable year ended December 31,

7971,  pe t i t ioner 's  Federa l  taxab le  loss  was $973r57B.00 "wh ich ,  on  a  separa te

Federal  return basis,  would have been, i ts net operat ing loss carryback to i ts

taxab le  years  ended 72 /3 I /68  and 72 /37 /69 . "

Said claim also contained the fol lowing "computat ion of New York

Sta te  Corpora t ion  tax  re fund fo r  the  taxab le  year  ended L2 /31 /69- - " :
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"Federal  taxable loss for taxable
Year  ended 12 /37 /71

Less :  In te res t  pa id  to  s tockho lders
( $ 2 7 3 , 8 3 2 )  l e s s  1 0 o / .

Taxable net loss carryback

Less: Appl ied to taxable year ended
12/3 I l68  per  p r io r  c la im f i led

Carryback to taxable year ended
1 2 /  3 r /  6 9

Al located net income for taxable year
ended 12 /31 /69 ,  as  repor t .ed

Al located net income after carryback

Tax on Al located Net Income after
Carryback

Tax on Al located Net Income as
original ly computed per return

Refund Due

($973 ,s78 .00)

f + J 347 .00

($181 ,782 .00 )

694 010 .00
$5  12  ,  228  .00

$  35 ,856 .00

48  ,581  .00

$ 72,725 .00"

A leLter dated March 12, L975 on the let terhead stat ionery of the

Sheraton Corporat ion addressed to the New York State Corporat ion Tax Bureau,

state campus, Albany, New York 12227, and signed by paur E. Murphyr " lTaiager -

S ta te  Taxes"  s ta ted ,  in  par t ,  "Enc losed fo r  f i l i ng  i s  C la im fo r  Cred i t  o r

Refund for the Taxable Year ended 1213I/69 of the subject company.tr  The

company so referred to was pet i t ioner,  St.  Regis Sheraton Corp.

6. A Claim for Credit  or Refund of Corporat ion Tax for the period ended

December  31 ,  1969 addressed to  the  C i ty  o f  New York  was executed  on  pe t i t ioner 's

beha l f  by  one o f  i t s  o f f i cers  and was da ted  March  12 ,  1975.

The aforesaid claim stated that.  for the taxable year ended December 31,

1971,  pe t i t ioner 's  Federa l  taxab le  loss  was $973,578.00 .  Pet i t ioner  sought  a

re fund o f  $8r42 I .00 ,  based on  fu rLher  car ry ing  back  the  unapp l ied  loss  fo r  the

taxab le  year  ended December  31 ,  7968,  amount ing  to  $153,115.00 ,  to  the  taxab le

year  ended December  31 ,  L969.

A let ter dated March 12, 7975 on the let terhead of the Sheraton

Corporat ion addressed to the New York City Finance Administrat ion, Department
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o f  Tax  Co l lec t ion ,  139 Cent re  S t ree t ,  New York ,  New York  10013,  and s igned by

Paul E. Murphy, "Manager -  State Taxes' t  stated, in part ,  "Enclosed for f i l ing

is Claim for Credit  or Refund for the Taxable Year Ended 12/31/69 of the

subject company. "

7. Both the claim and the let ter referred to in Finding of Fact r '5" were

mai led on or about March 12, 1975 and were received in the mai l  room of the

New State Department of Taxat ion and Finance on March 14, 1975. Thereafter on

March 18, 7975, both were received by the Corporat ion Tax Bureau.

8. Both the claim and the let ter referred to in Finding of Fact "6" were

received by t .he New York City Finance Administrat ion on March 14, 1975.

9. Pursuant to sect ion 1087(d) of the Tax Law, the last day for the

f i l ing of a claim by pet i t ioner for credit  or refund of an overpayment of tax

under Art ic le 9-A of the Tax Law, as was attr ibutable to the appl icat ion Lo

the pet i t ioner of a net operat ing loss carryback for the taxable year 7977,

w a s  U a r c h  1 5 ,  1 9 7 5 .

10. By let ter dated December 2, 1975, pet i t ioner was informed that i ts

aforesaid claim dated March 11, 7975 and addressed to the New York State

Corporat ion Tax Bureau for refund, based on a net operat ing loss carryback for

the  per iod  ended December  31 ,  1971 to  the  per iod  ended December  31 ,  1968,  was

disal lowed in ful l .  The reason for this was that said claim was received by

the  Corpora t ion  Tax  Bureau on  0c tober  20 ,1975 and,  there fore ,  was  no t  f i l ed

within the t ime required by statute.

11. Wil l iam J. Anderson, Deputy Director,  General  Government Divis ion,

General  Account ing Off ice, test i f ied before the Subcommittee on Postal  Faci l i t ies,

Mai l  and Labor Management of the Committee on Post Off ice and Civi l  Service of

the House of Representat ives on March 29, 7976. In connect ion therewith, he

submitted Lo the subcomnit tee stat ist ical  data showing, in part ,  that the
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percent.age of "Monthly Misdirected Mai l  Rates'r  in New York was 4% for the

monLh of November 1975, 5% for the month of December 1975 and 4% for the month

of  January  1976.

The Report of the Commission on Postal Service subrnitted to the

Pres ident  and the  Congress  o f  the  Un i ted  Sta tes  on  Apr i l  18 ,  1977 s ta ted ,  in

part ,  on Page 49 of Volume 1 thereof,  that "The error rate for let ter-sort ing

machines is unacceptably high, caused by human error and machine malfunct ion."

12 .  The pe t i t ioner 's  C la im fo r  Cred i t  o r  Refund o f  Corpora t ion  Tax  Pa id

dated March 12, 1975, made to the New York State Corporat ion Tax Bureau with

respect to the taxable period ended December 31, 7969, was paid as adjusted

and set forth in the "Statement of Tax Reduct ion or Overpalrmentfr  of  the Corporat ion

Tax Bureau, dated September 2, 1975.

CONCIUSIONS OF I,AI,I

A. That.  pet i t ioner 's claim for Credit  or Refund of Corporat ion Tax Paid

dated March 11, 1975 and made to the Corporat ion Tax Bureau for the period

ended December 31, 1968 was not f i led within the t ime required by sect ion

1087(d) of the Tax law. There is no presumption that a not ice has been received

in due course of mai l  where iL was not properly addressed. Lothrop v. A11 State

l i fe  Insurance Company 62  Misc .  2d  962,  310 N.Y.S.  2d ,  637.  Moreover ,  i t  i s

presumed that a let ter not received was not duly mai led. Teichberg v.  D.H. Blair

&  C o .  6 3  M i s c .  2 d  7 0 7 3 ,  3 1 4  N . Y . S .  2 d ,  2 8 4 .

B. That the receipt by the Corporat ion Tax Bureau on March 18, 1975 of

pe t i t ioner 's  c la im fo r  Cred i t  o r  Refund o f  Corpora t ion  Tax  Pa id  da ted  March  11 ,

1975, made t .o the New York City Finance Administrat ion for the period ended

December 31, 1968, did not const i tute informal not ice of c laim to the Corporat ion

Tax Bureau with respect to the period ended December 31, 1968.
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C.  That  pe t i t ioner 's  C la im fo r  Cred iL  o r  Refund o f  Corpora t ion  Tax  Pa id

dated  March  12 ,  1975,  made to  the  Corpora t ion  Tax  Bureau fo r  the  per iod  ended

December 31, 1969 and received in the mai l  room of the Department of Taxat ion

and Finance on March 14, 1975, did not const i tute informal not ice to the

Corpora t ion  Tax  Bureau o f  pe t i t ioner 's  c la im fo r  re fund fo r  the  taxab le  per iod

ended December 31, L968. I t  cannot be presumed that the Corporat ion Tax

Bureau was on not ice of the f i t ing of the informal claim for the pr ior year

merely by audi t ing a return for  a la ter  year  involv ing the same issue.  Br igham v.

Uni ted  Sta tes  470 F .  2d  571 (Ct .  o f  C l .  1972) .  Possess ion  o f  in fo rmat ion  f rom

which i t  could be deduced that the taxpayer is ent i t led to,  or might desire, a

r e f u n d i s n o t s u f f i c i e n t . R o " " 1 8 1 F . S u p p 2 7 5 ( C t .

o f  C l .  1 9 6 0 )  c e r t .  d e n i e d  3 6 4  U . S .  8 2 2 ,  8 I  S . C t .  6 0 ,  5  t . E d .  2 d  5 9 .

D. That the pet iLion of St.  Regis Sheraton Corp. is denied and the

disal lovrance of the Claim for Credit  or Refund of Corporat ion Tax Paid is

sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 1980 !/
l

X/^,"* '{UA4 i I
I

COMMISSIONER

COMMISSIONER


